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“[...] human sexuality does not fall easily into compartments. It is a spectrum along which people travel from day to
day or from one relationship or sexual encounter to another. For some people, role playing games of domination and
submission may be the key to the success of their relationships. For others, physical control by holding their partner
down or mild spanking may be common elements of their sexual activities. Yet none of these people would consider
themselves to be sadomasochists”. The Law Commission (1995). para 10.36.
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“[...] female participants spoke of BDSM sex meaning that they could dominate men and be the ones with the ‘cock’.
It seems clear how BDSM situations involving women ‘topping’ can challenge traditional gender roles in sex”. Baker,
lantaffi, Gupta (2007), p. 112.
® Gottlieb (2014) ; The Spanner Trust (2007), para 1.1.
’ Baker, lantaffi, Gupta (2007), p. 108.
® Ibid, Ibid. ; Connor, Natalie (July 2012), p. 6. ; The Law Commission (1995), para 10.18
® Baker, lantaffi, Gupta (2007), p. 108.
"% bid, p. 109.
" bid, p. 110.
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GMSMA is a not-for-profit organization of gay males in the New York City area
who are seriously interested in safe, sane, and consensual S/M. Our purpose is to help
create a more supportive S/M community for gay males, whether they desire a total
lifestyle or an occasional adventure, whether they are just coming out into S/M or are
long experienced.

Our regular meetings and other activities attempt to build a sense of community
by exploring common feelings and concerns. We aim to raise awareness about issues of
safety and responsibility, to recover elements of our tradition, and to disseminate the best
available medical and technical information about S/M practices. We seek to establish a
recognized political presence in the wider gay community in order to combat the
prevailing stereotypes and misconceptions about S/M while working with others for the
common goals of gay liberation.
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"2 The Law Commission (1995), para 10.30.
3 New York’s Gay Male S/M Activists
'* Statement of Identity and Purpose
.NNVR NIMIN2 AND1 Ty ¥ oY ,721n? oxnm'®
'® Safe Sane Consensual. 707 X1,
"7 stein (2002), p. A2.



Being sexually aroused by the infliction or suffering of pain, bondage, or
humiliation can lead not only to ecstasy and fulfilment, but also to destructive or self-
destructive behaviour that no ethical, grounded person would condone. S/M releases
powerful emotions and involves intense vulnerability, and the results aren’t always pretty.
Sometimes people do things because of their kinks that wreck their lives — or the lives of
others. This must not be forgotten or swept under the rug in the quest for
social acceptance.18
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For a good many bottoms, risk-taking is :ninnn 2y AN N 2D TN9N W NN n"oTa v Driany
part of the point of doing S/M — if a scene doesn’t get their adrenaline pumping, it's a waste of time.”’
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" Ibid. p. 4. N2 nwaTRN.
Y bid, p. 7.
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The state simply refuses to permit anyone to agree to his own disablement or
killing. The law of contracts, similarly, refuses to recognize as valid, contracts to sell
oneself into slavery [...] It is hard to find any plausible rationale for all such restrictions
apart from the argument that beatings, mutilations, and death, concubinage, slavery, and
bigamy are always bad for a person whether he or she knows it or not>>.
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Dignity is so essential to our humanity that, in cases of a conflict between
autonomy and dignity, the former ought to yield [...] Society may be concerned about
human dignity in various circumstances, including those in which a prohibitory norm does
not originate in a rights violation.*
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It is common ground that all the actions to which the appellants pleaded guilty

were done with the consent of the passive partner or victim. There was no permanent
injury; no infection of the wounds; no evidence of any medical attention being sought.

*" Reg. v. Brown (C.A.) [1992]. p. 495.
*8 R v Brown [1992] UKHL 7 (11 March 1993). p. 8.



There was no complaint to the police. The facts came to light by chance during
investigation of other matters. The actions were carried out in private. There was no profit
motive and no sale of the video tapes49.
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It is not in the public interest that people should try to cause, or should cause,
each other actual bodily harm for no good reason [...] it is an assault if actual bodily harm
is intended and/caused. This means that most fights will be unlawful regardless of
consent. Nothing which we have said is intended to cast doubt upon the accepted legality
of properly conducted games and sports, lawful chastisement or correction, reasonable
surgical interference, dangerous exhibitions, etc.”
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What may be "good reason" it is not necessary for us to decide. It is sufficient to
say, so far as the instant case is concerned [...] that the satisfying of sado-masochistic

*9 Ibid. p. 497.
X (498 .Rex v. Donovan [1934] 2 K.B) jan17 7'n 1mn voxn Xinw in ,(Lord Templeman) [xn79n0 Ti7n vajp 1350
:(.Swift J) vo'10 VOIUN Nj'0D
“[...] ‘bodily harm' has its ordinary meaning and includes any hurt or injury calculated to interfere with the health or
comfort of the prosecutor. Such hurt or injury need not be permanent, but must, no doubt, be more than merely
transient and trifling”. R v Brown [1992] UKHL 7 (11 March 1993). p. 1.
o Attorney-General's Reference (No. 6 of 1980) [1981] Q.B. 715.
%2R v Brown [1992] UKHL 7 (11 March 1993). pp 4-5.
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libido does not come within the category of good reason nor can the injuries be described
as merely transient or triﬂingss.
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In principle there is a difference between violence which is incidental and
violence which is inflicted for the indulgence of cruelty. The violence of sado-masochistic
encounters involves the indulgence of cruelty by sadists and the degradation of victims.
Such violence is injurious to the participants and unpredictably dangerous. | am not
prepared to invent a defence of consent for sado-masochistic encounters which breed
and glorify cruelty [...]61
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Society is entitled and bound to protect itself against a cult of violence. Pleasure
derived from the infliction of pain is an evil thing. Cruelty is uncivilised. | would answer the
certified question in the negative and dismiss the appeals of the appellants against
conviction®.

% Reg. v. Brown (C.A.) [1992]. p. 500.
% Houlihan (2011). p. 42.
* Ibid. p. 41.
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The question whether the defence of consent should be extended to the consequences of sado-masochistic
encounters can only be decided by consideration of policy and public interest. Parliament can call on the advice of
doctors, psychiatrists, criminologists, sociologists and other experts and can also sound and take into account public
ogpinion. R v Brown [1992] UKHL 7 (11 March 1993). p. 6.
% Reg. v. Coney (1882) 8 Q.B.D. 534
% R v Brown [1992] UKHL 7 (11 March 1993). p. 3.
" Ibid. p. 8.
%2 |bid. p. 9.
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My Lords | have no doubt that it would not be in the public interest that deliberate
infliction of actual bodily harm during the course of homosexual sado-masochistic
activities should be held to be lawful [...] If it is to be decided that such activities as the
nailing by A of B's foreskin or scrotum to a board or the insertion of hot wax into C's
urethra followed by the burning of his penis with a candle or the incising of D's scrotum
with a scalpel to the effusion of blood are injurious neither to B, C and D nor to the public
interest then it is for Parliament with its accumulated wisdom and sources of information
to declare them to be lawful®.
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no sense to say that such activities are in the public interest, but it is also equally difficult to see why the

public interest would require their prohibition".69
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% Ibid. p. 18.
% Ibid. p. 19.
% Ibid. p. 2.
% Ibid. p. 32.
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“Their Lordships separated the "group of homosexual sadomasochists" into two sub-groups, the victims and
appellants, or the innocent and guilty [...] There is an implicit assumption within crimino-legal texts and especially
within Brown, that s/m is a contest of power and im/morality, in which predatory sexual deviants recruit and convert
the sexually innocent and moral”. Houlihan (2011). p. 44.
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" Bergelson (2008). p. 727.
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"3 Lawrence v. Texas, 539 U.S. 558, 578 (2003).
™ Lee (2007). p. 2980.
X ,PINA A'XPI0Y1 NAANY DTN (1 INK NATX *T12) 019N (1IN 7¢ NRIVIKA NYAD 25 K7 ©72 TIKT 020N 'Yt a0
01VY'RN 7TN ,NFINY NYADNT NAIX'R RN NNNRIVIRD N77W AWKRD [...] 2WNN7 0OWNN 72U DY ,NYR NYIAD KN NYIADN TWUKRD
1AV DIpn 722 7221 X'N1LN722IM M2 N1'R V9N YW NMNIVIXRD [...] NN2NN YW 010V'R7 19N V9N 7Y 0TVI'R NI'NYT [AINN
(T"ownn) 'yarTiT ,72'0 .ANK DTX 7Y N'NNIVIKA IR N7ITA NY*A91 1IN
"® Ibid. pp. 2974-2980.
" Houlihan (2011). p. 46.



NN ,71>120 ,0''NAn 0N ORI DYNIN X7 NN 7V KY1,NRINTE 1 21910 NN NI 7y way i wayn D'wpan
:NNM7w2 1th Nwun nx nnoini (Matthew Weait) v nx nooxn k710 .nTiom "nwnay" 7w n'¥os0izn

[...] they were parodying punishment and torture. They were doing to each other
for pleasure what the criminal courts had formerly done in order to manifest the authority
of law. [...] For if it is possible to derive pleasure from pain, which the law has assumed
people wish at all costs to avoid, what is left for the law to use? The only legitimate
dominant/submissive relationship is that which exists between the law and the legal
subject.

The activities in Brown, as a celebration of sadomasochistic desire, created a
pleasurable and sensual interpretation of the punitive symbolism of the criminal law.
Corporeal domination and regulation is not owned and governed by the state. S/m
demonstrates this through socio-sexual roles of domination. Yet, the activities in Brown
were used to condemn the practice of (governmental) subversion. There was an
underlying intensity about transgression within the case, in such a way that the criminal
law punished s/m bodies because the appellants made a mockery of punishment by
making it sensual and pleasurable78.
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& The Law Commission (1995). para 10.40.
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When a person treats her own life or body as worthless, she may contribute to a
culture in which lives and bodies are more generally regarded as worthless. And she may
contribute to a culture that undermines the tendency that other people have to develop
attitudes of self-respect. For this reason, we may endorse the view that a person must
treat her own life and body as sacred®.

XY Y197 VI9N 7W INIDT DX N7'220 N1 NNANN AT [IV'0N 'O ."701NNVOI'X [IV'0 RIN ONTRL 7Y [IV'ON
NYITR 7¥ on' N2 Y'Y NI2ON DTP7 |1'02 NNAID R'NY DIYN X7X ,91201 0NN NYITPA NNAID N'AXY NYRA9Y DIvn
P17 20N (121 P w nyrTn 2ax Lm0 P o orTyn 0fiman 7 1t nTian IR NTTNA DINRNN DIMY n7apn amny
2 'aRN? X7 na1v 2o 7 v ,nwyn? P 2 myn? naro Y7 'k 7ar ,P 2 nInkn 0027 NIV N0 P DX Y7 W AN
Reasons for belief and reasons to form beliefs may ) .qn n*n j') |0 '"Axn? n12'ol ninxn 0017 niaro .P
NIV NIA'0 117 'R 72X ,91201 D'NN NYITR DX T257 INXY7 DMNA7 NIV NIQ'0 17 W' 91X INIXA .(come apart
[9INQ DX DA) ,7*T¥NI,{790N KIN 17 [1IV'0N ,N1101 X' DX DA .ITN N'Y2ANN ARTIN 113'K ONTRU D7IX .DNIX T27

29 NMNIVIRA DR D770 MK M nxn . Pmxwa viasY 019 Y AY'ON NNANNY 10K NIX ,("700NVoIN

ITD NI2NY DIV ,NYITR 7¢ TAyAN N2 0101 DY'NNT9INY NN DTR? NI 7Y ,1nXYa yIao'e 1mn 0'vaimi NITRN
¥ pnTR YW nnIvIXDL TN YV MYt Yuin

N1'N INN NXT NYIY 12 VIAD7 TNK7 WWONNY MY XTI7 NAINN NN2AND 11'7V N70mMy ,XIn qQon "7JI'X|7]I9 120N
XINWOW N'02ANYT IINIXK 2NN 09N 7V NMRIVIRD 7V NNYY 17 Y'Y 0101'RN .NNKA DT 1"IYNI ,NNX] N'YUOIN

8 Tadros (2011). pp. 38-40.
& Ibid. p. 41.
% |bid. p. 43.
% Ibid. p. 44.
[N DX 21 N7RD [N (NI'wad ,NIFMNan ,NIY7373) NI N2 ,NNYT? .NINK Nf1712'NI02 WIn'Y )N DT Ny0 NI 107212 87
,JINT NIYY ,9122 Y29 L NIK DNN 0190 7W NRINN LD K7217'K .AN20N 1TYNA 1WY] OX 77 ,01170  2MNIvIRA Ny 1o
71202 1o .(dignity) DTRN 7w 71200 1TIAdQ NYAID X'NY DIWN ,NN20N2 NNWY1 DX DA ,(evil per se) nxy7wd Ny XN
.NNIX 'NNY D210 N0 NRXND DX X7N,9122 NP9 757 TAaNnY W' RXIN NNIND L[ 71,1122 AYAaoN NI NImN X0 71200
Q1aN 7¥ 21200 1TI2D 7V N1ANN DX 2NN (1072021 ,0'NNN NISIA NWITE 72V N1an? DA qiIan NYITR 7V N1ANNN DX 2'NN 0NTRL
ITD NNMYI NNANN 7W 010K X' 91N 7w 71200 1712 7Y MWW NTAIYN DX TIKA NYATA (107202 .00 NI 7 N1an'? na
NNIN X7X L7700 NIV IR NINTPN ITOW NNMY [9IX NT'RA D120 NN XD L,0NTRLN NIIYA D7IX L7700 NAI0 DX T
R L7RN 2 "aThY
Bergelson (2008).



NN .17 NMIIVIRA NY'AD KY71L,17W NMIIIVIXKD 7¢ MMIKX 102 12T NHNN LIDIAA VIADY TINK7 1'Nn IX 19122 VAID
NIXI 0700 DR 117 |'RI,0MWD K7 D'YXNARD MAYINY NND0NA N17N K'Y IN ,NN017IE N1I'R 9132 Y9 D y7an

nn 7y ,vaon7 0'OOoNY VSN YW NMNIVIXD NX D771V 1INIX ,NT 120N '97 .|DITN 'R¥I' DIPNAN DX TTIAY D'ARWUNN
8 A%y nAmwn NK N1ANY NN Y AMIIYIKD TIX D' AW ,AN17D LINNd0N K71 Yao' X7 TNX QRY N'anY

3NY7 D'YUpANn DNY RIN NN2NN 7W 0'0N01'R 7w V9N 7V 1912 7V N1AN 0P TYNAN DY'91017'9N DIY'0N 721 'WIN
7¥ NM'V'RIVI'RI NVIYD NNYAD 7V NNNIY NNam N2 NTAY .AMINIVIRD NPV 7V DINKR IR 1T N'Y7190

Y'Y NN TTIVY T ,NRIANN W 79 1my? 21 1T NRIRNN D720 1912 72V XA NIyl ¢ 0TRY vaign vn
D'INX D'VID 7Y NNIAMN 7V '9'PYA |ANYT *TD IX NIIAMA NANIdNA X7 Y29 Y7 15 ,Nininnn w7 T1ad na

[I'X [N 7R NI'DIOIZ'S NIYA LD 72V AN .MV DMWY K71 NRIMN W 0720 ,NIMNNN NNIYA LR IT) n'72an
JI'MN2N NINd0IN 7Y IR NIYIAFZ NINTI 7Y DNMY QYN 'R0 NYITR 7Y NN'MYUY 110N Inxy 0NTRLY Nin'y!
T2 701N L,INYT7 ,1vy1an X7 DN'WYN D7IX ,NIMI2NN NINd0IMN NIX 071N 12'KY [9IX2 0DI122 1201 [IXNA 7'NA 0N2AN
7w 712010 TI252 NY'AD NNON2A NIINA 12 NYIDY DIYA 9122 YIADYT ['RY NIYILVY L[107272 Znnvy QAN NYITRY
TIYN'Y 7128 '90N NIMAN Y9N NN KT L7200 TI2ON Y2 1A [IXN2 7'N2 DN2ANY X 7YY NIV ,0TRN
%, |'T? DNIX T'AYNYT MIA'Y 0NV

2¢ DTRN NI'I2T NTIdN) LIT NTI2NA NN IX ITAM 'K DTRN 7W 7200 1T awim” :amp NANDY '9) ,nwyny
11N DT N'ON' WTN 1Y WIN'win .DTRN 7Y 71200 1TI2d2 NZ0Ivn ,NAN1 N'USWN ,NIN901 X7 qrI (1 D"IXN

N1 X7 ,NI0IYS D' S'"AmuI Ao NITTIANA NI NIR DO, NAYINN MINYY ANI Ry 10T
N'T2N NWAIT IT) NTAYY NITINYG D'X¥7X) Nznain N'712% Ty DTNIRY 0TI L IMNIXR Qw1 720D DX TINKY
D'¥7X1,0'72110 0DIYN DX Y7 D'YRANY DFTAINLL,AININ UOYAN D71V 0'721PNnN 0D 79 ' T7 N7
22n1M2 X971 NIMANY NIYION 0'RVAN DAY ,WNYN TN |9IXA 0'YAI9N1 DMTAM DR 1770 DDWAY NITINY
NYIYY NII'RL,NNY' 120 TIAD IR DYITR 1D DDIWY ,N1A'YD 7W 0001'RND IR ,NNANN 7W 010K INTY DIMIRN
TIO'W ,NIN'AT NI7 [N .N2IT2 YAID K7 KIN TV 72 111'Y NIND 1N DR 7017 NIDT DTR? W'Y DY'RD DX DI7nY
712207 'RY 1120 [NNRN UKD L7 7w DO'WN 127 VIR 7Y DO'YN QY TNRY 'TMYI9N TN (1IN0 1T NpI7nnn
, DTN '22Y '"WIRN AN INI7Y2] 11'KY NN 12T DTR 722 W'Y 1120 [IWRIN 17'R1L,'KIN DIYA 0190 NNN DR
IN) 17W INIYI2 X' DK 121 N7ITN 79 MW X' DX 2,02 VIADY 'Y NI'R DT QY 117107 NONIYNN NI'WIRD
NYI5Y Y1dWUN 91X [IYVY7 715" NI ,ARMN INI7Y22 DN DTRN 7W 19121 1"NY 1120W ' .93(|'7w INI7y21 X7 D71V7
.7'790 N2 IX MIA'YD 01V1'RA ,NNANA NYAID INXYA V9N 7Y

NIAI712'09 NIYA - NIV NNANN 7Y n1an .(3)

NMNIVIRN N7220 DX 77T¥NY D791017'D NNI'0YIN YA 'WIPN DX UTN 1IN 1'RNY7 N'IYY 09170 NYT 'MINNY7 N9
190N DINNKRN DNIYYA 1790 NIYAN 17N 7¢ DINNA DRI 0701 .2 NA YD NMAIVIRD 11YA TINKY |I'01 N
JWT 722 Nir712'7 'M7a NIy 0yaan 07K 17127 NI7IRCTIRA DTNIR D'WIR 1AW [9IRN IR DTN 077N
:D'U9YUN WA ITN NYSINN NX 0'ndon (gutirrez, Ginger-Sorolla) n710 12121 o

In western society today, a common liberal standard of tolerable behaviour is
rights based: people can do as they please, as long as they do not violate other people’s

rights by doing so.
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Western society shows a general tendency to disapprove of actions that violate
taboos about sexuality or other uses of the body, even in cases in which the action is
consensual, private, and has no negative consequences for other people94.
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Moral judgment was not predicted by harm-based reasons independent of
affective reactions [...] arguments about harm were a post hoc attempt to justify initial
emotion-based negative moral judgments [...] the presumption of harm to others is one
example of a post hoc justification of an initial intuitive negative reaction based on the
taboo violation [...] the intuitive emotional reaction is fast and effortless, compared with
the effortful rational justification of actions based on their consequences®.
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Fortunately for the reader my Lords have not gone on to describe other aspects
of the appellants' behaviour of a similar but more extreme kind which was not the subject
of any charge on the indictment. It is sufficient to say that whatever the outsider might
feel about the subject-matter of the prosecutions - perhaps horror, amazement or
incomprehension, perhaps sadness - very few could read even a summary of the other
activities without disgust. The House has been spared the video tapes, which must have
been horrible. If the criminality of sexual deviation is the true ground of these
proceedings, one would have expected that these above all would have been the subject

of attack. Yet the picture is quite different'®".
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